
Extract from Hansard 
[ASSEMBLY - Thursday, 15 June 2006] 

 p3818b-3827a 
Ms Sue Walker; Mr Jim McGinty 

 [1] 

FAMILY LEGISLATION AMENDMENT BILL 2006 
Consideration in Detail 

Clauses 1 to 16 put and passed. 

Clause 17:  Section 5 amended - 
Ms S.E. WALKER:  During the second reading debate I raised the question of what happens currently in the 
Family Court of Western Australia with the use of audio and video links.  Will that be changed by this 
legislation?   

Mr J.A. McGINTY:  No change is envisaged by this legislation.  The Family Court of Western Australia 
currently has one court that is fully equipped for video and audio links with any country in the world.  It has the 
appropriate connections.  It is intended to continue to use that one court for that purpose. 

Ms S.E. Walker:  So why do we need these provisions? 

Mr J.A. McGINTY:  The existing video and audio link facilities were established without express statutory 
provision.  It was thought that they did not rely upon express statutory provision.  However, it is now believed 
that for evidentiary purposes, the evidence should be placed on a sound statutory basis.  This provision has been 
taken out of similar provisions in the commonwealth Family Law Act. 

Clause put and passed. 

Clause 18 put and passed. 

Clause 19:  Part 8 Division 2 inserted - 
Ms S.E. WALKER:  I refer to proposed new section 219AI on page 16, which deals with New Zealand 
proceedings.  How will that operate in relation to the Evidence Act?  Will it mean evidence can be taken by 
video link?   

Mr J.A. McGINTY:  I thought the member for Nedlands was trying to emulate the member for Victoria Park in 
asking me a question that I could not possibly answer!  On this occasion I can answer the question.  There is an 
intergovernmental agreement between the Australian government and the New Zealand government in respect of 
taking evidence in family law matters.  That is reflected in the commonwealth Evidence and Procedure (New 
Zealand) Act 1994.  The purpose of this proposed new section is to make it clear that the provisions of that act 
will continue to operate notwithstanding the provisions that are contained in this bill.  We are picking up here the 
provisions in the commonwealth Family Law Act.  The Evidence and Procedure (New Zealand) Act is also a 
commonwealth act that governs the taking of evidence between those two countries.  That will not be affected by 
these amendments. 

Ms S.E. Walker:  When a judge or magistrate has a matter before him that involves married people and 
children, is the commonwealth Family Law Act referred to? 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  When it is de facto and exnuptial, is the Western Australian Family Court Act referred to? 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  Is the Western Australian Family Court Act directed entirely towards de facto couples and 
exnuptial children? 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  There is nothing in it that relates to any other matter, except that it relates to those people and 
children.  Is that right? 

Mr J.A. McGINTY:  That is right.  It covers division of property, maintenance, bankruptcy and all those 
matters for de facto couples or exnuptial children. 
Ms S.E. Walker:  The Family Court Act has been in existence since 1997. 
Mr J.A. McGINTY:  The Family Court Act was passed in 1975.  The rewrite of the Family Court of Western 
Australia Act was in, I think, 1997. 
Ms S.E. Walker:  Before we passed legislation for de facto couples to provide for exnuptial children, I think in 
1995 or 1996, what provisions were in the Family Court Act of Western Australia? 
Mr J.A. McGINTY:  The Western Australia legislation, if I may refer to it in that way, has always made 
provision for exnuptial children.  Property matters were included in the 1990s and de facto property was 
included in 2002. 
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Ms S.E. WALKER:  This is related to the clause, which I will get to eventually, but I have never done family 
law, so I want to understand the two different jurisdictions, as it were, that are used in Western Australia.  When 
I was researching the de facto legislation that we debated in 2001 or 2002, I understood that provisions for 
exnuptial children had only recently been incorporated in about 1996. 
Mr J.A. McGinty:  No, that was the basis for having a separate Family Court in Western Australia; that is, to 
ensure that the jurisdiction was retained at a state level in 1975, coming into effect in 1976. 
Ms S.E. WALKER:  What happened in 1996, because there was a big change? 
Mr J.A. McGinty:  I want to correct something I said earlier.  I referred earlier to the late 1990s as the period 
when property came into the legislation; it did not come in for de facto couples or exnuptial children until 2002.  
What came into the legislation in the late 1990s was a very significant rewrite of the commonwealth legislation 
for what were previously referred to as custody, access and guardianship involving exnuptial children, which 
were then reflected in the state act.  Property for de facto couples came into the legislation in 2002. 
Ms S.E. WALKER:  Yes, I know, because at the time I crossed the floor on that issue.  I went back and had a 
look at whether we as a party had ever supported access to the Family Court by de facto couples on behalf of 
their children, or any other matter, and we had.  I thought that was in 1996. 
Mr J.A. McGinty:  Yes, that is correct in respect of children.  I think it came into effect in 1997.  Another thing 
after the event, which will further justify your action, is that Philip Ruddock recently told me that he intended in 
the second half of this year to introduce the de facto property provisions into the federal Parliament to bring de 
facto property within the jurisdiction of the Family Court of Australia as well, very similar to our legislation 
except not including same-sex couples. 

Ms S.E. WALKER:  Yes, I understand that.  I felt very strongly at the time on behalf of women who were in de 
facto relationships for years and had children and then had to go through a process in the Supreme Court and end 
up with nothing.  That was my reason.  The point is that I did go back and look at it.  That is why I was 
wondering what was in the act from 1975 to 1996.  It must have been a very thin act; that is all I can say. 

Mr J.A. McGINTY:  If I may confirm the arrangement, children of a marriage are always covered by 
commonwealth law and exnuptial children in Western Australia have been covered by the Family Court Act of 
Western Australia since 1976 when it came into operation.  There were significant changes in the 1990s and the 
inclusion of property in 2002.  That was the scheme of things.  I do remember the debate in 2001-02.  I thought 
one of the member’s better stands was when she crossed the floor to vote with me on that issue. 
Ms S.E. WALKER:  I voted for women, not for the Attorney General.  He should not flatter himself.  I will not 
labour the point, but I do want to get an understanding.  When Western Australia decided to take on its own 
court, as it were, which party was in power at the time? 
Mr J.A. McGinty:  It was the Liberal Party.  If my memory serves me correctly, the Attorney General at the 
time was Ian Medcalf.  Dr Jim Thomson, who would be known to the member, started at about that time in the 
office of Ian Medcalf.  It is of credit to him that this week he received in the Queen’s birthday honours list the 
Public Service Medal for his contribution to the public service.  He started with Ian Medcalf in those days. 
Ms S.E. WALKER:  He was my constitutional law lecturer, and probably the Attorney General’s as well.  He is 
a great person, so I am very pleased to hear that. 
Western Australia kept its own power to make legislation, which was focused mainly on non-married couples 
and their children. 
Mr J.A. McGinty:  The commonwealth has the marriage power, as the member would know. 
Ms S.E. WALKER:  That is under section 51.  I understand that. 
Mr J.A. McGinty:  We did not, as did every other state in Australia, refer power to the commonwealth in 
respect of exnuptial children.  I think most of the other states have now referred power in respect of exnuptial 
property, which is what will result in the legislation that Mr Ruddock advised me will be introduced. 

Ms S.E. WALKER:  Have we already referred it? 

Mr J.A. McGinty:  No, that is what we have incorporated in our legislation.  What we did in 2002 the 
commonwealth intends to follow in respect of all the other states. 

Ms S.E. WALKER:  I understand that.  Will Western Australia refer its power? 

Mr J.A. McGinty:  No, it is our intention to keep it here, unique as it is.  One area in which we found we did not 
have constitutional power was superannuation.  That legislation has now passed this Parliament.  We have 
referred power to the commonwealth in respect of de facto property and superannuation for both heterosexual 
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and same-sex couples.  The commonwealth has indicated that it will accept the reference in respect of 
heterosexual but not same-sex couples. 

Ms S.E. WALKER:  Yes, I understand that.  I wanted to get the history.  Just coming back to the clause that I 
was talking about, I wonder how it would operate when a court is dealing with a married person who lives in 
New Zealand and one who lives here.  There would be a video link-up and this provision would come into play, 
but would this provision come into play for a de facto partner in New Zealand? 

Mr J.A. McGINTY:  We are not completely sure of the answer to that question. 

Ms S.E. Walker:  I have achieved my goal then! 

Mr J.A. McGINTY:  The member did.  We think that there might be a differential approach.  We expect, given 
that all states except Western Australia referred power to the commonwealth over exnuptial children, that the 
treaty between Australia and New Zealand reflected then in the 1994 New Zealand legislation would mean that it 
does not extend to children of a de facto relationship in Western Australia but might well extend to such children 
in other states of the commonwealth.  The commonwealth can legislate only in respect of its own competency, 
which in Western Australia is in relation to children of a marriage.  It is not permissible for the commonwealth to 
legislate for taking evidence in family law matters beyond its competence.  I cannot say that for sure, but I 
suspect that is the case. 

Ms S.E. Walker:  Therefore, other states have referred their power to the commonwealth to legislate for de facto 
couples and other states can use those provisions, but Western Australia may not be able to for someone in a de 
facto relationship in New Zealand. 

Mr J.A. McGINTY:  Yes, I suspect that is the case but I do not know for sure.  We would need to look at the 
provisions of the commonwealth act. 

Ms S.E. Walker:  It is interesting, isn’t it? 

Mr J.A. McGINTY:  It is.  I continually look for areas in Western Australian family law that are not similar to 
the commonwealth’s.  We are trying to ensure in this legislation that married and de facto couples are treated 
similarly.  This might be an area in which there is a difference and it is certainly a matter that I would be 
interested in following up. 

Clause put and passed. 

Clauses 20 and 21 put and passed. 

Clause 22:  Section 95A inserted - 

Ms S.E. WALKER:  This clause will insert a parenting compliance regime into the act.  It states that the court 
may order attendance at a post-separation program.  Is that something new that is incorporated in the federal 
government’s new $400 million family relationship centres? 

Mr J.A. McGinty:  No, it is already there. 

Ms S.E. WALKER:  Can the minister tell me something about that and how it fits in with the new family 
relationship centres?  Can the minister explain how a parenting program fits in with a parenting plan? 

Mr J.A. McGINTY:  The family relationship centres provide for early intervention and mediation prior to the 
commencement of proceedings - that is what is new - in order to get that early intervention component to deal 
with the issues prior to the matter being referred to the court.  Therefore, the post-separation proceedings are 
already in place.  That, I think, reflects the philosophy that underpins the new federal legislation of greater 
involvement. 

Ms S.E. Walker:  If it is already in place, why are we legislating for it?  I do not understand. 

Mr J.A. McGINTY:  It is already in the federal act.  It is something that is being repositioned in the act.  It is 
not establishing anything new.  It is a drafting matter. 

Ms S.E. Walker:  So what are the post-separation programs? 

Mr J.A. McGINTY:  They are the parenting order programs.  One is perhaps better known as Mums and Dads 
Forever, which is run by Kinway, a non-government organisation, on contract to Anglicare.  That is the service 
that is provided to parents in those situations. 

Ms S.E. Walker:  Just so I understand it, as there are several new providers: a family dispute resolution 
practitioner, an arbiter, a family consultant and a family counsellor.  I want to get a picture of what happens 



Extract from Hansard 
[ASSEMBLY - Thursday, 15 June 2006] 

 p3818b-3827a 
Ms Sue Walker; Mr Jim McGinty 

 [4] 

when a couple separates.  Under these new provisions an application cannot be made for a parenting order unless 
they get a certificate from one of the new providers, as I understand it, unless violence is involved. 

Mr J.A. McGINTY:  That will be true from 1 July 2007; that is the date on which this provision will come into 
operation. 

Ms S.E. Walker:  Okay, that is on foot, but the couple will not be able to get to the court unless they produce 
that certificate from the provider.  How does this clause come into it?  How do they get to the court so that the 
court can order attendance at a post-separation parenting program?  Will this be done away with?  I do not 
understand. 

Mr J.A. McGINTY:  Currently they would go to a family relationship centre.  Mediation would take place and 
a range of other providers would come in, as the member rightly observed.  If at any stage it becomes apparent 
that mediation is futile or unsuccessful, the matter can then proceed to the court.  However, these preliminary 
avenues are being expanded so that people can go through them to get the requisite entry to the court. 

Ms S.E. WALKER:  I suppose I am just trying to get the big picture of what happens in Western Australia.  The 
minister says that the couple could go to a family relationship centre.  Where are they in Perth? 

Mr J.A. McGinty:  The first opens in Joondalup on 1 July and there will be a further six rolled out throughout 
Western Australia over the time ahead. 

Ms S.E. WALKER:  That was where I was having a bit of difficulty, because the Attorney General said that 
these family relationship centres were on foot and, in fact, they are not.  That is why I am not quite getting the 
picture here.  The federal government, as I read the discussion paper, is proposing to establish 65 family 
relationship centres across the country to help parents agree on parenting arrangements after separation.  I went 
through in my second reading contribution the three different types of assistants they are going to get: the 
counsellor, the family dispute resolution practitioner, I think it was, and the arbitrator.  It sort of escalates in 
seriousness, so to speak, in terms of issues.  Then they get a certificate and go to the court.  The Attorney 
General is saying that there is no family relationship centre on foot for mediation to take place at the moment, so 
where do they go now?  That is what I am trying to get at.  It says that the court may order attendance at a post-
separation parenting program. 

Mr J.A. McGINTY:  The post-separation parenting program is not new, but equally it is not about mediation; it 
is about parenting.  People would currently go to Mums and Dad Forever, which I think is held in two locations, 
at Leederville and Armadale.  It is about parenting post-separation.  It is proposed to have the family relationship 
centres play an earlier role in the whole process. 

Ms S.E. WALKER:  Proposed section 95A(3) states that “post-separation parenting program . . . has the same 
meaning as in section 70NB of the Family Law Act”.  That section of the commonwealth act comes under a 
division dealing with consequences of failure to comply with orders and other obligations that affect children.  It 
says that the post-separation parenting program includes counselling services and teaching techniques to resolve 
disputes and to help people resolve problems that adversely affect the carrying out of their parenting 
responsibility.  It consists of lectures and discussions.  I think this is really designed to enable the court until 1 
July next year to send people to Mums and Dads Forever?  Are the counsellors in the court precinct at the 
moment? 

Mr J.A. McGinty:  No.  The certificate people require comes about as a result of mediation. 

Ms S.E. WALKER:  However, that will not be on foot until July next year, will it? 

Mr J.A. McGinty:  The member is right.  It will not change for the next 12 months, until 1 July 2007, which is 
when that provision will apply.  Then it is not the post-separation parenting program, to which the member 
referred, because that is not about mediation.  It is the family relationship centres to which people will be 
referred. 

Ms S.E. WALKER:  Yes.  When is the one at Joondalup due to open? 

Mr J.A. McGinty:  On 1 July, in two weeks. 

Ms S.E. WALKER:  Okay.  So, really those providers will not be at the family relationship centre under the 
post-separation parenting program.  They will be the other providers that are mentioned later on. 

Mr J.A. McGinty:  That is correct. 

Ms S.E. WALKER:  Good.  Where are those providers at the moment? 

Mr J.A. McGinty:  The member should have been a dentist! 
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Ms S.E. WALKER:  Drill down?  Is that what the Attorney General means?  I am trying to understand the 
legislation.  I know it is hard for the Attorney General. 

Mr C.J. Barnett:  You’d need more than a local anaesthetic! 

Mr J.A. McGINTY:  The current providers of the mediation counselling service are non-government 
organisations such as Anglicare, Ngala and Relationships Australia. 

Ms S.E. Walker:  Are they in the court precinct? 

Mr J.A. McGINTY:  No, they are not.  People need to go somewhere outside the court to access those services. 

Ms S.E. Walker:  What will happen to those people? 

Mr J.A. McGINTY:  They will take over the responsibility for the family relationship service.  They and 
organisations like them will be tendering, we expect. 

Ms S.E. Walker:  Does the Attorney General want this bill to be operational from 18 July? 

Mr J.A. McGINTY:  No, 1 July. 

Ms S.E. Walker:  From that date, will there be a family relationship centre at Joondalup? 

Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  Will the three main providers that are referred to later in the bill then be found at the family 
relationship centre? 

Mr J.A. McGINTY:  Not by arbitrators, but by mediators. 

Ms S.E. Walker:  Can we have their name?  Are they family consultants?  They are at the court. 

Mr J.A. McGINTY:  Family consultants are at the court. 

Ms S.E. Walker:  Good.  So, will there be family counsellors at the family relationship centre? 

Mr J.A. McGINTY:  The family dispute resolution practitioners and the family counsellors will be at the family 
relationship centres. 

Ms S.E. Walker:  Good.  Where will the arbitrators be found? 

Mr J.A. McGINTY:  They will be there as part of the private professionals establishing themselves as 
arbitrators.  They will not be funded expressly, but they will be able to be accessed by parties to a marriage or 
relationship that has broken down. 

Ms S.E. Walker:  Okay.  Can they be accessed from the family relationship centres? 

Mr J.A. McGINTY:  Yes, I think people could access them through the centres, but not at them. 

Ms S.E. Walker:  The proposed section says that the court may order attendance at a post-separation parenting 
program.  What is the point of that provision?  If this legislation comes in on 1 July and the family relationship 
centre is operating and there is a whole new regime, will the court still be able to send people to Mums and Dads 
Forever?  Is that what it is about?  Who are they going to send them to? 

Mr J.A. McGINTY:  The family relationship centre is about parenting, not mediation.  It would not provide the 
post-separation parenting program. 

Ms S.E. Walker:  What is family dispute resolution?  Is that not mediation? 
Mr J.A. McGINTY:  Yes. 

Ms S.E. Walker:  I am sorry.  I really do not understand what the Attorney is saying. 

Mr J.A. McGINTY:  I think what we are talking about here is parenting.  I am told the post-separation 
parenting program is a therapeutic service.  It is not about dispute resolution.   
Ms S.E. Walker:  Is it about coping with one’s emotions?   

Mr J.A. McGINTY:  To put it simply: it is about putting the differences between former partners aside and 
focusing on their children.  In that sense, it is not about resolving differences between former partners as such.   
Ms S.E. WALKER:  It is a new regime and I want to get this right.  When people start a separation, they go 
along to the post-separation parenting program to learn how to deal with their emotions.   

Mr J.A. McGinty:  I will stop the member there.  Post-parenting separation programs are not for proceedings 
that are commencing.  The member has jumped the gun a little.   

Ms S.E. WALKER:  Do the programs not apply if proceedings are commencing? 
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Mr J.A. McGinty:  They are for after proceedings have commenced.   

Ms S.E. WALKER:  They are for after proceedings have commenced.  Under the new regime, before one can 
get to the court, he or she must have a certificate from one of the three providers - the family counsellor, the 
arbitrator or the family dispute resolution practitioner.  When they get to the court with a certificate, the court 
can then order them to go to a post-parenting program.  Is that it? 

Mr J.A. McGinty:  Yes, that is it.   

Ms S.E. WALKER:  Well, okay, that took a while!  They have already been to all these people to access a range 
of services.  What is it that this service provides that the others do not? 

Mr J.A. McGinty:  Is that the post-separation parenting program? 

Ms S.E. WALKER:  Yes.  What does it do?   

Mr J.A. McGinty:  It is what I described previously as being the therapeutic service that is offered to people to, 
excuse the phrase, enable them to get on with their life post-separation and focus on their children and other 
issues in their life.  That is me putting it in that vernacular.   

Ms S.E. WALKER:  How does that differ from when they go through the family dispute resolution process, in 
which a family dispute resolution practitioner helps people who are affected, or are likely to be affected, by 
separation and divorce to resolve some, or all, of the disputes with each other?  Does that involve resolving the 
parenting issues?  Will the minister explain that?   

Mr J.A. McGinty:  Most probably the best way to describe it is that the dispute resolution is about resolving 
disputes about children and the issues that flow between the parties to the broken-down relationship.  What we 
describe as a therapeutic service provides the individual with an opportunity to change his or her behaviour. 

Ms S.E. WALKER:  Will that service be available at the family relationship centres?  Will that service be state 
funded?   

Mr J.A. McGinty:  Which service is the member talking about?   

Ms S.E. WALKER:  The post-parenting programs.   

Mr J.A. McGinty:  No.   

Ms S.E. WALKER:  Is it stated funded?  The Attorney General says it will be the same provider and it will be 
put out to tender.  Who will fund that?   

Mr J.A. McGinty:  It is commonwealth funded.   

Ms S.E. WALKER:  I think I get it.   

Mr J.A. McGinty:  I am pleased someone does.   

Ms S.E. WALKER:  I gave the Attorney General an opportunity to explain it half an hour ago.  It involves a 
series of steps.  They go through the process of three different counsellors.  When they get to court and they are 
not behaving as they should, the court can order them to access this service.  They would not be sent there if they 
are behaving appropriately.  

Mr J.A. McGinty:  It will be only if they need it.   

Ms S.E. WALKER:  We may be able to send the Attorney General along in due course.  What work will the 
new family consultant role in the body of the court do?   

Mr J.A. McGINTY:  The family consultant assesses and screens each person who is referred to the consultant, 
and then reports to the court and provides evidence upon which the court can base its decision and, thereafter, is 
involved in some measure of case management.  

Clause put and passed.   

Clauses 23 to 26 put and passed.   

Clause 27:  Section 205K replaced - 

Ms S.E. WALKER:  The court orders the person to attend the program to change his or her behaviour and that 
person may choose not to go.  Are there consequences if that person does not attend; and, if so, what are they?   

Mr J.A. McGINTY:  If the person fails to attend the program, it is reported back to the court.  The court can 
order that person to attend a post-separation parenting program and make whatever orders the court thinks fit.  It 
will simply give the court expressed power when someone does not attend.   

Ms S.E. Walker:  What can the court do to that person?   
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Mr J.A. McGINTY:  It is more a matter of how they manage that person from that point on.  I do not think there 
is a penalty.  There would be a power for the other party to bring a contravention application to the court to be 
dealt with, if the member is talking in the punitive sense.   

Ms S.E. Walker:  That means the former party has to bring that action.  Would it not be the court? 

Mr J.A. McGINTY:  The court could do so of its own volition as well.   

Ms S.E. Walker:  What can it do?   

Mr J.A. McGINTY:  It can deal with the person for being in contravention.  I am told that it is more in the sense 
of the court drawing adverse inferences from the behaviour of that particular parent.   

Ms S.E. Walker:  What are the adverse inferences then?  

Mr J.A. McGINTY:  It would flow on into the way the court dealt with that person and their respective interests 
from  that point on.  

Ms S.E. Walker:  In relation to when they see the children? 

Mr J.A. McGINTY:  It is a factor that would be taken into account on a range of matters that the court must 
determine.  How it will reflect itself on an individual case will obviously be dependent upon these individual 
circumstances.   

Clause put and passed.   

Clause 28 put and passed.   

Clause 29:  Section 205ZV amended - 

Ms S.E. WALKER:  The provision sets aside financial agreements.  Will the Attorney General explain what 
this is about?  I do not have section 205ZV of the Family Court Act 1997 with me.  How does this change the 
current provision in the commonwealth Family Law Act, and what will it mean?  

Mr J.A. McGINTY:  I am told that this provision has its origins in the actions of Mr Jodee Rich, who entered 
into a financial agreement with his wife and transferred his property to her under the guise of a financial 
agreement.  It was obviously done with the intention of defrauding.  Can I say that? 

Ms S.E. Walker:  Don’t say it outside the Parliament. 

Mr J.A. McGINTY:  It appeared to have that quality to it.  This provision will give any other interested persons 
in those circumstances, such as, I presume - 

Ms S.E. Walker:  Creditors? 

Mr J.A. McGINTY:  Yes, that is a very good example.  It will give the tax department the ability to seek to 
have set aside a financial agreement entered into under the circumstances described in proposed paragraph (aa)(i) 
and (ii) in clause 29(2), which basically deals with fraud and the reckless disregard of the interests of a creditor.  
When financial agreements occur under those circumstances, there is capacity for a third party to come forward 
and seek to have the Family Court set aside the financial agreement. 

Ms S.E. WALKER:  That is fair enough.  As I understand it, a person can park his or her assets with another 
person for three to five years and they cannot be touched.  Many married or de facto couples have their family 
home in the name of one person.  For example, if the only asset of a couple was the family home, and it was in 
the name of the wife - let us not be sexist - and the couple split and the wife decided to mortgage the house to the 
hilt, as people do, and left very little capital in the house, could this provision be used?  If not, which provision 
could be used to set aside that arrangement to protect the equitable interest of the other party? 

Mr J.A. McGINTY:  The provision we are dealing with at the moment relates only to financial agreements; we 
are not talking about a financial agreement in the hypothetical case - 

Ms S.E. Walker:  A mortgage is a financial agreement. 

Mr J.A. McGINTY:  No.  A prenuptial agreement is a common expression of it. 

Ms S.E. Walker:  Okay.  This provision is all about prenuptial agreements. 

Mr J.A. McGINTY:  Or it could be post-separation agreements.  It is not about every financial undertaking that 
is entered into.  There is a specific term for the purpose of this legislation, but I use the term “prenuptial” as the 
most common expression of it.  However, it extends to other circumstances as well.  The issues that the member 
is talking about are covered in division 6 of the bill.  Page iii of the contents sets out division 6, “Orders and 
injunctions binding third parties”.  The entire division deals with the hypothetical situation that the member has 
just outlined in which a bank executes a mortgage over property. 



Extract from Hansard 
[ASSEMBLY - Thursday, 15 June 2006] 

 p3818b-3827a 
Ms Sue Walker; Mr Jim McGinty 

 [8] 

Ms S.E. Walker:  A mortgage that had been taken out on a family home since separation.  Can the court do that? 

Mr J.A. McGINTY:  This is the provision that will be used to prevent that from occurring. 

Ms S.E. Walker:  Which provision? 

Mr J.A. McGINTY:  Obviously this would not give the capacity to undo what has been done.  It might well 
give the court the power to issue an injunction perhaps to restrain, if the transaction had not yet happened.  
However, these new provisions will effectively give the court the power to make an order that the action by the 
wife is to be regarded as part of her liability for the ultimate property division, not as part of her collective 
property. 

Ms S.E. Walker:  My argument is that there will not be any property division. 

Mr J.A. McGINTY:  That would come under the existing provision that gives the Family Court the power to set 
aside a transaction of the nature referred to by the member. 

Ms S.E. Walker:  Has it ever done that to a bank? 

Mr J.A. McGINTY:  Yes, it is often done in relation to other financial transactions; however, the bona fide 
interests of third parties need to be taken into account.  The bank will always be in a position to say that it has an 
interest that it needs to protect, and the Family Court obviously will not override the bona fide third party interest 
such as that held by the mortgagor.  The provisions in division 6 will, for the first time, give the Family Court the 
power to issue an order binding the bank from having recourse against the husband in a matter relating to joint 
property. 

Ms S.E. WALKER:  A number of lawyers and other people in this place are very au fait with these issues and 
some people have very Machiavellian traits of character, so it is remarkable that many couples who have 
contributed to their family home for years are not aware that when they separate, the partner who has control of 
the family home can get rid of the asset and the other partner can be left with nothing.  That is very common.  It 
seems remarkable to us that a naive and trusting person would not think about controlling his or her assets.  That 
often happens.  I do not know what can be done about that, but something should be done. 

Mr J.A. McGinty:  It is quite common for the court to issue injunctions freezing assets. 

Ms S.E. WALKER:  Yes, I know, but people have to be quick.  Often their partners are quicker. 

Mr J.A. McGinty:  That is the reality that we are trying to deal with. 

Ms S.E. WALKER:  I know it is the reality.  People who are going to live together or get married probably need 
to be educated about their assets and how to look after themselves. 

Mr J.A. McGinty:  We might put them off marriage if we do that! 

Ms S.E. WALKER:  Some people have been.  Hon Helen Morton, the member for the East Metropolitan 
Region, told me that 47 per cent of the children born in England now are exnuptial children.  Many people are 
opting not to get married.  As the de facto provisions reflect more closely the marriage provisions, people will 
probably stop living together. 

I was interested to hear that the Family Court now takes note, and has done for some years, of financial 
agreements or prenuptial agreements.  I cannot remember how that was settled in the Family Court, but what sort 
of regard does the court now have to prenuptial agreements, and on what basis does it set them aside? 

Mr J.A. McGINTY:  The Family Court has the power to set aside a prenuptial agreement or a financial 
agreement, generally speaking, because of fraud, duress or even unconscionability - anything of that nature, 
obviously - but not simply because it is not fair. 

Ms S.E. Walker:  In the case of mature people with assets - as many now have - who decide on a financial 
agreement before marriage and then get divorced, will the court consider that seriously? 

Mr J.A. McGINTY:  The court will give effect to that, unless it sets it aside in those limited circumstances.  
Generally speaking, the law requires the court to give effect to the financial agreement. 

Ms S.E. Walker:  I am really thinking of Sir Paul McCartney! 

Mr J.A. McGINTY:  I think the member is thinking more of Heather Mills, is she not? 

Ms S.E. Walker:  She is okay. 

Clause put and passed. 

Clauses 30 to 35 put and passed. 

Clause 36:  Section 43 amended - 
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Ms S.E. WALKER:  These amendments are about the Magistrates Court.  Will the Attorney General please tell 
me what that is about? 

Mr J.A. McGINTY:  The provisions relating to magistrates do three things: firstly, they extend the jurisdiction 
of magistrates within a financial limit of $700 000 - that is obviously a straight take from the federal legislation; 
secondly, they enable magistrates to conduct final trials involving children; and thirdly, they make provision for 
the fact that appeals are not de novo hearings. 

Ms S.E. Walker:  Which part covers that? 

Mr J.A. McGINTY:  Clauses 39 and 40. 

Ms S.E. Walker:  I will wait until we get there. 

Clause put and passed. 

Clauses 37 and 38 put and passed. 

Clause 39:  Section 211 amended - 
Ms S.E. WALKER:  This one refers to non-federal jurisdictions.  Does that mean only Western Australia? 

Mr J.A. McGinty:  I cannot see what the member is referring to. 

Ms S.E. WALKER:  Proposed section 210A refers to non-federal jurisdictions. 

Mr J.A. McGinty:  Are we on the right clause? 

Ms S.E. WALKER:  Maybe it is in the new version of the bill; I have the old one. 

Mr J.A. McGinty:  The member is referring to clause 38.  With the indulgence of the Acting Speaker, I am 
more than happy, while dealing with clause 39, to make reference back to clause 38. 

Ms S.E. WALKER:  That is unduly gracious of the Attorney General.  We are going back to clause 38 because 
we have had a change of versions of the bill. 

Mr J.A. McGinty:  What was the question? 

Ms S.E. WALKER:  It refers to non-federal jurisdictions.  Does that mean Western Australia? 

Mr J.A. McGinty:  Yes, and that is the exnuptials. 

Ms S.E. WALKER:  Okay.  In Western Australia, are these provisions for appeals against decisions only in 
relation to exnuptial children, adults and de factos?  Are these provisions the same in the commonwealth family 
arena? 

Mr J.A. McGinty:  The answer is yes to both questions. 

Ms S.E. WALKER:  Good. 

Mr J.A. McGinty:  There is one qualification.  This is, again, an area in which the state law is arguably deficient 
compared with the federal law.  Rather than having the appeal to the Full Court of the Family Court of Australia, 
an appeal in Western Australia in those circumstances goes to the Court of Appeal within the Supreme Court. 

Ms S.E. WALKER:  If, right now in Western Australia, a magistrate makes a decision on a case involving a 
married couple and one of the parties does not agree, where can that party appeal to? 

Mr J.A. McGinty:  Whether it goes to a single judge of the Family Court or the Full Court of the Family Court 
depends on whether it is an interim or a final decision. 

Ms S.E. WALKER:  All right.  For marriages, does it stay in the federal Family Court sphere? 

Mr J.A. McGinty:  Yes, that is right. 

Ms S.E. WALKER:  For a de facto - 

Mr J.A. McGinty:  Given that that is not federal jurisdiction, the appeal cannot be to the Full Court of the 
Family Court of Australia; it must go to the Court of Appeal of the state Supreme Court. 

Ms S.E. WALKER:  I am getting to them.  Let us start again. 

Mr J.A. McGinty:  All right. 

Ms S.E. WALKER:  At the moment, if a decision is made on a case involving a married couple, and one of the 
party wishes to appeal, that party can have it heard afresh by - 

Mr J.A. McGinty:  The Family Court of Australia. 
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Ms S.E. WALKER:  Yes. 

Mr J.A. McGinty:  Sorry; at the moment, the appeal against a decision by a magistrate could be made to a 
single judge of the Family Court of Western Australia. 

Ms S.E. WALKER:  What if it is a de facto couple? 

Mr J.A. McGinty:  From the decision of a magistrate, it is the same.  It goes to a single judge of the Family 
Court of Western Australia. 

Ms S.E. WALKER:  Okay.  Why is there now a choice in this new legislation?  As I understand it, there is a 
choice of appeal.  They can go to the Family Court or they can go to the Court of Appeal of the Supreme Court.  
I do not think the Attorney General will have time to explain it. 

Mr J.A. McGINTY:  It depends on whether it is a de facto relationship, because that is solely state jurisdiction, 
and therefore there cannot be an appeal from a state court - namely, the Family Court of Western Australia - to 
the Full Court of the Federal Court.  If it is a matter within state jurisdiction, the appeal, of necessity - I do not 
think this is a good arrangement - goes to the Court of Appeal of the state Supreme Court.  I think the best 
option, although it is not constitutionally permissible, would be to have all family law appeals conducted within 
the family law system, and if it becomes an appeal that ultimately needs to dealt with by a full court, it should 
ideally be the Full Court of the Family Court.  However, that is not permissible. 

Ms S.E. Walker:  That’s never going to happen. 

Mr J.A. McGINTY:  No.  The only way in which that will ever happen is if we refer to the commonwealth 
power over de facto incidents of family law, which we have not done and do not intend to do. 

Ms S.E. WALKER:  What will now happen is that anything that needs to be appealed under the Family Court 
Act, and any orders from the magistrate, will go to the Court of Appeal.  

Mr J.A. McGINTY:  No.  If it is an interim matter and an appeal against the decision of a magistrate, it will still 
be dealt with by a single judge of the Family Court of Western Australia.  The final decision will go to a court of 
appeal.   

Ms S.E. Walker:  That is for matters under the Family Court Act of Western Australia.  If the final decision of a 
court involves a married couple, it will go to the Full Court of the Family Court.  Does that not happen now?   

Mr J.A. McGINTY:  It does with a marriage, but not for an appeal from a magistrate.  Ultimately, the appeal 
will end up in the Full Court of the Family Court.  

Debate interrupted, pursuant to standing orders.   

[Continued on page 3838.] 

The ACTING SPEAKER (Mr M.J. Cowper):  I welcome to the public gallery Mr Mark McFetridge and the 
year 6 students from Frederick Irwin Anglican School.   
 


